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May 1, 2014 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, D.C. 20460 

The Honorable John M. McHugh 
Secretary 
Department of the Army 
The Pentagon, Room 3E700 
Washington, D.C. 20310 

Dear Administrator McCarthy and Secretary McHugh: 

We write to express our serious concerns with the proposed rule re-defining the scope of federal 
power under the Clean Water Act (CWA) and ask you to return this rule to your Agencies in 
order to address the legal, economic, and scientific deficiencies of the proposal. 

On March 25, 2014, the Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (US ACE) released a proposed rule that would assert CW A jurisdiction over nearly all 
areas with any hydrologic connection to downstream navigable waters, including man-made 
conveyances such as ditches. Contrary to your agencies' claims, this would directly contradict 
prior U.S. Supreme Court decisions, which imposed limits on the extent of federal CWA 
authority. Although your agencies have maintained that the rule is narrow and clarifies CWA 
jurisdiction, it in fact aggressively expands federal authority under the CWA while bypassing 
Congress and creating unnecessary ambiguity. Moreover, the rule is based on incomplete 
scientific and economic analyses. 

The rule is flawed in a number of ways. The most problematic of these flaws concerns the 
significant expansion of areas defined as "waters of the U.S." by effectively removing the word 
"navigable" from the definition of the CW A. Based on a legally and scientifically unsound view 
of the "significant nexus" concept espoused by Justice Kennedy, the rule would place features 
such as ditches, ephemeral drainages, ponds (natural or man-made), prairie potholes, seeps, flood 
plains, and other occasionally or seasonally wet areas under federal control. 

Additionally, rather than providing clarity and making identifying covered waters "less 
complicated and more efficient," the rule instead creates more confusion and will inevitably 
cause unnecessary litigation. For example, the rule heavily relies on undefined or vague 
concepts such as "riparian areas," "landscape unit," "floodplain," "ordinary high water mark" as 
determined by the agencies' "best professional judgment" and "aggregation." Even more 
egregious, the rule throws into confusion extensive state regulation of point sources under 
various CW A programs. 

In early December of2013, your agencies released a joint analysis stating that this rule would 
subject an additional three percent of U.S. waters and wetlands to CW A jurisdiction and that the 
rule would create an economic benefit of at least $100 million annually. This calculation is 
seriously flawed. In this analysis, the EPA evaluated the FY 2009-2010 requests for 
jurisdictional determinations - a period of time that was the most economically depressed in 
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